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	Biography


	Kerry Lofdahl is a Plain Clothes Senior Constable in the Mount Isa Child Protection and Investigation Unit of the Queensland Police Service. She joined the QPS in January, 2000 and has worked in a number of Indigenous communities in Cape York. Her policing focus has been the under-reporting of systemic child abuse in aboriginal communities and the challenges faced for aboriginal women and children when dealing with the judicial system in Queensland. She also has a strong welfare interest for other police officers, understanding how arduous and challenging the environment can be for police officers in rural and remote areas and has served at the Secretary to the Queensland Police Union (QPU) Mount Isa Branch and was elected the QPU Mount Isa Branch President in August 2006. Kerry has almost completed her Master of Business (HR major) and has a Postgraduate Diploma in Management, and a Bachelor of Business (HR) and Diploma of Public Safety (Policing).

	5th Australasian Council of Women and Policing Conference

Women Leading Change

26-30 August 2007

Melbourne, Australia


inally, recommendations of a general nature are made.

Table of Contents

Executive Summary


.
.
.
. ii

1.0 

Introduction



.
.
.
. 5

1.1 Purpose



.
.
.
. 5

1.2 Background



.
.
.
. 5

1.3 Scope and Limitations


.
.
.
. 5

1.4 Sources of Data


.
.
.
. 6

2.0 Background to Indigenous Issues in Rural 

and Remote Areas 


.
.
.
. 7

2.1 Substance Abuse and Health

.
.
.
. 7

2.2 Education



.
.
.
. 8

3.0 Why Interview?


.
.
.
. 9

3.1
Legislation from a Queensland Perspective
.
.
. 9

3.2
Interviewing Techniques

.
.
.
. 9

4.0 Barriers to Effective Interviewing of Indigenous 

Women and Children

.
.
.
. 11

4.1
Language



.
.
.
. 11

4.2
Culture




.
.
.
. 13

4.3
Type of Crime and Other Factors
.
.
.
. 15

5.0 Overcoming Barriers

.
.
.
. 17

5.1 Rapport Building


.
.
.
. 17

5.2 Environment



.
.
.
. 18

5.3 Interview Methodology

.
.
.
. 19

6.0

Conclusion



.
.
.
. 21

7.0

Recommendations


.
.
.
. 22
List of References


.
.
.
. 24

Appendix 



.
.
.
. 27
1.0

Introduction

This paper has been compiled for presentation at the Fifth Australasian Women and Policing Conference 2007 – Women Leading Change.  The Conference is being held at the Carlton Crest Hotel, Melbourne, Australia.  It is hoped that this paper provides some insight to attendees into the challenges of investigating crime within the indigenous population of rural and remote Queensland.

1.1 Purpose

The purpose of this paper is identify barriers when interviewing indigenous women and children as victims (or witnesses) of crime in rural and remote areas in Queensland, and provide recommendations as to how interviewing can be improved to enhance the likelihood of a successful prosecution.  This paper is targeted toward indigenous women and children as they are more likely to be the victim of a crime in rural and remote areas and in the experience of the author, are more likely to exhibit lower self-esteem and confidence than their male counterparts in dealings with the police and judicial system.  Additionally, women and children seldom have any other means than the court system to bring about any sense of justice for crimes inflicted upon them.

1.2 Background

The impetus for this paper stems from the exposure of the author to the manner in which police investigate indigenous crime and the manner in which the court system deals with indigenous crime in Queensland.  It raises the issue that perhaps it is timely to revisit legislation and police investigative practice in dealing with indigenous victims of crime.

1.3 Scope and Limitations

This paper is authored from a police perspective and is geared for a policing audience, however policy advisors and other administrative roles connected with indigenous affairs generally, may find the content relevant.  For that reason, where possible, there has been an avoidance of the use of police jargon.

The content of the paper is limited to a Queensland perspective, the author having worked in numerous remote indigenous communities in a policing capacity with first hand knowledge of the issues affecting these areas.  

Only three barriers to interviewing have been individually discussed in this paper to any great extent; however there are references to other barriers. It has been limited specifically to three purely for the purpose of brevity, and not to discount the importance or significance of other barriers that investigators may encounter. 

It is an accepted limitation that no empirical research has been undertaken in support of the content of this paper as it relies largely on the first hand experience of the author.

No specific case examples have been used as a number of relevant cases, which may have been used, are still proceeding through the court process.

The terms ‘police’; ‘investigator’ and ‘officer’ can be used interchangeably throughout the context of this paper as it predominantly has been written from the perspective of specialist investigative units within the police, however this is not to limit the applicability of the content exclusively to detectives or other plain clothes investigators.

The term ‘interview’ is used in a number of differing contexts throughout this paper.  Essentially the term interview means to ‘obtain a version of events’ from a person.  However, the term formal interview in this paper refers specifically to the electronic recording of interviews with suspects.  Further elaboration has been made when the term interview refers to the electronic recording of questioning of victims of crime.

The term ‘witness’ includes any person that may be called during a court trial to provide knowledge (evidence) of the matter at hand and includes the victim.

The phrase ‘offences against the person’ include all crimes where an individual is directly affected by the actions of the offender such all assaults including sexual assaults; all forms of robbery; stalking and domestic violence.

1.4 Sources of Data

Secondary sources of data referred to in this paper include journal articles; research papers; discussion papers; Internet websites and handbooks commonly used by the Courts in Australia.  Primary data is derived from the anecdotal experience of the author, as no empirical academic research was undertaken in relation to this paper; however there is reference to data obtained by the Australian Bureau of Statistics.

2.0

Background to Indigenous Issues in Rural and Remote Areas

In the Census of 2006, 2.4% of the Australian population identify as being Indigenous – meaning of Aboriginal or Torres Strait Islander (or both) origin (Australian Bureau of Statistics 2007).  3.3% of the Queensland population identify as indigenous.  Queensland has the second highest indigenous population of all the states in Australia (Tasmania has 3.5% of the population who identify as indigenous) (Australian Bureau of Statistics 2007).  The other relevant statistic is that 27.1 % of the prison population in Queensland, as at 30 June 2006, identify as indigenous.  Within indigenous incarceration rates, men represent approximately 92% of perpetrators, similarly incarceration rates for non-indigenous males stands at 93% (Department of Corrective Services 2006).

In the experience of the author, indigenous offenders are more likely to have perpetrated crime against another indigenous person.  This is particularly relevant in rural and remote areas of Queensland, where the indigenous population may be substantially higher per capita than suburban areas.  Domestic violence and offences against the person are commonplace within indigenous communities; this has been an acknowledged fact for the better part of the last decade, as highlighted in the Queensland Government response to the Aboriginal and Torres Strait Islander Women's Task Force on Violence paper (Queensland Department of Aboriginal and Torres Strait Island Policy and Development 2000) and also in Al-Yaman (2006). The geographic location and tyranny of distance and logistics has meant that many government sponsored or run programs to reduce the level of violence in indigenous communities have had varying degree of success.  In the paper of the Aboriginal and Torres Strait Island Social Justice Commissioner (2006) ‘Ending family violence and abuse in Aboriginal and Torres Strait Islander communities,’ it is identified that it is difficult to find suitable human resources to manage funds, programs and the desire to maintain a fulltime presence within the communities.

2.1
Substance Abuse and Health 

Indigenous communities that are deemed DOGIT (Deed of Grant in Trust) communities in Queensland all have Alcohol Management Plans (AMP).  The AMP came into existence following Justice Tony Fitzgergald’s Recommendations of the Cape York Justice Study Paper (2001), which aims to decrease the carriage limits of commercially available alcohol into DOGIT communities in an effort to prevent violence and general civil unrest.  Gradually each DOGIT community implemented the legislated the AMP.  The introduction of the AMP to stem the supply of alcohol into the communities has had limited success, however each community should be examined on an individual basis.  Unfortunately, in any population, alcohol and crime have a strong correlation.

There is also large over-representation of substance abuse issues within the indigenous population in rural and remote Queensland (National Aboriginal and Torres Strait Islander Social Survey 2002). According to Healey (2007a), substance abuse occurs where there is a perceived need to mask pain, whether it is physical or emotional.  It is the experience of the author, that with the level of violence against the person in indigenous communities, it becomes a vicious, spiralling cycle of hopelessness for all concerned as all too often, victims eventually become perpetrators of crime.

It has also been substantially documented that indigenous Queenslanders who live in rural or remote environments have dramatically lower education and health standards as compared to their urban counterparts (Jones 2003; National Aboriginal and Torres Strait Islander Survey 2002).  Although it is acknowledged that indigenous Queenslanders living in regional centres or cities also have comparatively more health and education problems than non-indigenous Queenslanders, the problem is compounded by resourcing issues in the remote and rural parts of Queensland (Putt, Payne and Milner 2005).

As an Indigenous Australian, you are four times more likely to suffer from diabetes than a non-indigenous Australian (The Health and Welfare of Australia’s Aboriginal and Torres Strait Islander Peoples 2005); more likely to be afflicted by heart disease; sclerosis of the liver; have a premature mortality rate (the average life span for an Indigenous Australian male is 59.4 years; all Australian males 76.6 years; indigenous Australian female is 64.8 years ; all inclusive Australian females is 82 years) and be affected by suicide more than any other population in Australia (National Aboriginal and Torres Strait Islander Survey 2002).

2.2
Education

The level of literacy and numeracy amongst indigenous Australians is significantly lower as compared to non-indigenous Australians.  In 2001, indigenous students continuing past year 10 amounted to 36% - however for non-indigenous this was 93% (Australian Social Trends 2002: Education – Participation in Education: Education of Aboriginal and Torres Strait Islander peoples 2002).  Four years later, in 2005, these figures varied slightly to 40% and 76.8% respectively.  (The Health and Welfare of Australia’s Aboriginal and Torres Strait Islander Peoples 2005).

According to Fryer-Smith (2002), education within Aboriginal society is not necessarily defined with the formal schooling system, but includes the learning of culture and spiritual awareness.  Non-indigenous society tends to view education as purely an institutional ideal.

The low level of completion of formal schooling amongst Indigenous Australians inhibits the individual’s ability to engage with contemporary society and limits avenues for cross-social development.  Lower education standards inherently mean that occupation and therefore lifestyle choices, are limited.  In the author’s dealings with indigenous offenders in rural and remote areas, there have been very few who have attained a higher education. 

3.0

Why Interview?

Interviewing victims of crime is an integral part of investigating any crime.  It is one of the most fundamental elements to determine, firstly, if a crime has occurred and what has occurred, and secondly to provide evidence for any subsequent court hearing (Queensland Police Service 2007a).  Interviewing victims of crime warrants a different approach to the manner in which investigators interview suspects.  Sometimes it may be difficult to determine who the victim and offender are, and sometimes the victim may also be an offender within the same series of events.

Using an assault simplicita as an example, general policing practice is that officer will speak with the victim and obtain a version of events (thereby creating the first ‘interview’).  These details will ordinarily be recorded in the official police notebook of the officer.  At a later point in time a formal typewritten statement will be obtained from the victim (the second interview), which can subsequently be tendered in court as evidence (Queensland Police Service 2007a).

3.1
Legislation from a Queensland Perspective

Interviews with victims of crime are primarily tendered into evidence in court as typewritten sworn statements, with the exception of the statements of children under sixteen years of age. The Evidence Act (1977) provides the legislative framework for this.  Section 93A of the Evidence Act (1997) provides that a child under the age of 16 can provide their statement of fact in the form of a document (which includes audio and video recordings – and this is the normal practice on analogue tapes).  This section also applies to intellectually impaired people.  This section of the legislation is quite extensive and was only enacted in 2003.  Special provisions apply in relation to the examination of the evidence of a child.  Defence counsel is required to make application prior to a committal hearing date if they wish to cross-examine an ‘affected child’ (under 16 years) in relation to a ‘relevant offence’.  A pre-recording on audio and videotape is made for the purpose of the trial.  Section 93A of the Evidence Act (1977) is attached as Appendix A.

The Police Powers and Responsibilities Act (2000) and the Police Powers and Responsibilities Regulation (2000) outline the rights of suspects in relation to being interviewed by police.  More specifically, Part 3 of the Police Powers and Responsibilities Act refer to safeguards to ensure fairness to indigenous suspects.  Some of these safeguards include but are not limited to: access to a friend, relative and lawyer; a support person; an interpreter; and the recording of questioning electronically.

3.2

Interviewing Techniques

In Queensland there are two main operational methods of interviewing and one framework for statement-taking that are taught to Queensland Police.  Not all police are necessarily exposed to both models of interviewing.

The PEACE Model of Interviewing is largely targeted towards interviewing suspects, however the principles can be applied to almost any situation where it is important to illicit information with as much detail as possible.  Briefly, the PEACE Model is an acronym for the five phases of interviewing, starting with the ‘Planning’ phase.  This is followed by the ‘Engage and Explain’ phase; the ‘Account, Clarification and Challenge’ phase; the ‘Closure’ phase; and finally the ‘Evaluation’ phase (Queensland Police Service 2007b).

The ICARE (Interviewing Children and Recording Evidence) method of interviewing specifically relates to the interviewing of children as witnesses who are aged under 16 in accordance with section 93A of the Evidence Act (1977).  The core phases of ICARE interviews involve the introduction of everyone present; discussion of the manner of recording; rapport building; discussion concerning the difference between truth and lies (albeit that section 9 of the Evidence Act (1977) assumes that children are competent to provide evidence); this than leads into a free narrative from the witness about why they are being interviewed by police and the events of what occurred during the incident in question (Queensland Police Service c 2007).  This model of interviewing is taught as a separate five day course within the Queensland Police, in conjunction with the Department of Child Safety.

The ADVOKATE Framework is generally used in the taking of a typewritten statement from witnesses.  ADVOKATE is also an acronym for A- Amount of time under observation; D – Distance between witness and incident; V - Visibility ; O - Obstructions ; K – Known or seen before - whether the suspect is known or seen before by the witness; A – Any reason to remember specific details; T – Time under observation and since the witness saw the suspect; E – Errors or material discrepancies (Queensland Police Service 2007d).  

4.0 Barriers to Effective Interviewing of Indigenous Women and  Children
Interestingly enough, the Police Powers and Responsibilities Act (2000) provides safeguards for interviewing indigenous suspects; however there is no corresponding legislation or guidelines specific to interviewing of indigenous victims of crime.  

Each individual investigation has is own unique set of barriers when interviewing victims or suspects in relation to a crime.  A barrier is something that inhibits the effectiveness of a process due to known or unknown variables being present (Moore 2002).  When interviewing indigenous women and children as victims of crime, barriers can be divided into three main categories – language; culture and type of crime (Faller 2007; Supreme Court of Queensland 2005).  

4.1

Language
In 2006, 78.5% of the Australian population rated English as their first language (Australian Bureau of Statistics 2007).  From the most recent figures available in 2002, it is indicated that 12.5% of indigenous Australians identified a tribal language as their primary language.  This statistic has remained somewhat constant since 1994 (National Aboriginal and Torres Strait Islander Social Survey 2002).  The inherent problem with relying on such data is that many Aboriginal people identify English as their first language; however a more accurate identification may be to say Aboriginal English.  Indeed some people who speak Aboriginal English may not be cognisant of the differences between the two.  The reason for this clarification is that like any adaptation of the English language, Aboriginal English contains slang and intermittent tribal language (Cooke 2002).  This is not unlike the differences that exist between contemporary Australian English language (also referred to as Standard Australian English or SAE) and American English language.  For example, an Australian may seek to use the toilet, however in America, the request would be to use the bathroom or restroom.  Again, reference to ‘a pair of thongs’ in Australia means open footwear, whereas this is understood by our American counterparts to mean two pieces of underwear.  

The Equal Treatment Benchbook (Supreme Court of Queensland 2005) identifies the difference between Australian and Aboriginal English succinctly with an example of ‘choked down’.  Without exposure to the language irregularities, one may think that this is an act of violence being perpetrated, when it actually means that the person is very drunk.  

The complexity of the manner in which grammar is used can also create confusion between a witness and investigator.  Quite often past and present tense can appear to be jumbled together (Fryer-Smith 2002).  Combined with differing enunciation of words and letters, interpreting Aboriginal English can be a daunting prospect for police with little exposure to investigating indigenous crime.  For example, a question concerning whether a defendant had gone to court earlier in the morning, the response “he neber bin to court” means “he didn’t go to court” (Cooke 2002).  The interpretation is not, that “he has never been to court”, simply that he had not gone that morning.  Hence a simple question and response can be misinterpreted.

Given that very few primary or secondary interviews with indigenous victims of crime are recorded with the use of audio and visual equipment, it then comes down to the ability of the investigator to interpret what is being said to them, and then to relay the exact wording into typewritten form in a manner that can also be understood in a court setting.  This is inherently flawed for a number of reasons (Powell 2000).  The first is human nature – educated individuals have a tendency to correct perceived inaccuracies in spelling and enunciation that does not assimilate with their own use of language (Cooke 2002).  The use of computers encourages this through auto correct options and identification of apparent misspelt words and incorrect grammar.  

The language barrier is complex because there appears to be a constant struggle for indigenous Australians to hold onto their language and culture whilst assimilating into a very modern and westernised society that does not necessarily recognise the value of the indigenous language system, whether it is Aboriginal English or a tribal language (Nowra 2007; Cooke 2002; Kerr 1992).  Combined with the lower literacy and numeracy standards that are predominant in the indigenous population, it means that an indigenous victim of crime may have a heightened disadvantage in the criminal justice system.

Statutory provisions also provide that suspects are provided with interpreters where SAE is not their first language and are entitled to a support person, where their lack of education or a disability disadvantages them by the perceived ordinary person (Police Powers and Responsibilities Act 2000).  There is no mandatory provision in law for victims in these same categories to have access to the same support people.  That being said, in the interests of a thorough investigation police may utilise a support person for the victim, however this is usually in the most serious and extreme cases.  Specifically in relation to interpreters, it is difficult to find an accredited or suitable interpreter in Aboriginal English for what are perceived as more minor matters.  Even more challenging, is to find an interpreter for one of the many tribal languages that exist within Aboriginal Australia – there are very few who are accredited (Cooke 2002; Powell 2005).

Investigators also need to be aware of the manner in which questions are posed to indigenous victims of crime.  Quite often closed, direct questioning will result in affirmative answers to everything.  The ‘yes’ response is not necessarily what is meant, but rather a desire to appease the questioner (Powell 2000; Supreme Court of Queensland 2005; Queensland Government c2002).  Whilst it is often challenging to elicit a substantial free-narrative response from indigenous victims, questions should be posed in such a manner that it opens the door for the victim to respond in as much or little detail as they feel necessary or can remember. 

The language barrier is not limited to the dealings that investigators have with indigenous victims of crime, but the victim having to retell their story in open court can be a frustrating experience for all concerned (Supreme Court of Queensland 2005).  If an investigator has not accurately obtained a statement in the primary words of the victim, and has modified words to suit the officer’s understood meaning - it can create a markedly differing version by the time that the victim is heard in court (Cooke 2002).  This can result in an unsuccessful prosecution because the judiciary may then tend to think that the victim is lying by allegedly ‘changing’ their story or the trial becomes too confusing for jurors (particularly where there are multiple indigenous witnesses where some are more competent than others with the English language) and they err on the side of caution by returning a verdict of ‘not guilty’ (Powell 2000).  

As is human nature, if one has a negative experience, then one is less likely to repeat the process.  The application of this can be seen when an indigenous person has a negative dealing with the court system.  He or she is less likely to either report the crime to police in the first instance, or follow through to the court stage if it is reported (Eastwood 2003).  The same could be said for all witnesses who have negative dealings with the court system, however the salient point is that indigenous witnesses are more likely to have a negative experience with the court because of the major barriers such as language, that are not necessarily posed to the non-indigenous Australian.  It must also be noted that another dimension of the language barrier that is not limited to, but more disadvantageous to indigenous witnesses, is the legal speak within the court system (Supreme Court of Queensland 2005).  

4.2 Culture

Culture is “the sum total of ways of living built up by a group of human beings, which is transmitted from one generation to another” (Delbridge, Bernard, Blair, Peters and Butler 1992). Culture is an intangible, living system that is not static, and changes according to the society in which it operates.  Aboriginal culture has long been used as a guise for atrocities against indigenous women and children (Nowra 2007).  Specifically, the Aboriginal culture is a barrier frequently encountered by investigators in relation to sexual abuse.  There are several reasons for this.  Where there are indigenous women and children who are victims of sexual exploitation, it is seen as ‘women’s business’ (Fryer-Smith 2002).  This makes it difficult for an outside investigator to detect if an offence has occurred, the specifics of the offence to such a degree for admissibility in court and then be able to present such evidence in a court setting.

The gender of the victim as to the gender of the responding police and any subsequent investigator, may determine how much, if any, information can be expelled by the victim (Queensland Government c2002).  It is extraordinarily rare for an indigenous woman to discuss any sort of ‘women’s business’ with a male, let alone a caucasian male who is not deemed to be part of the community (referring to visiting investigating police).  In the experience of the author, investigators need to be mindful at all times of the gender issue, as an indigenous female speaking alone with a male officer may unintentionally ignite violence against the woman after the officer leaves (or sometimes while the officer is present).  Similarly, the age difference between a victim and investigator can act as a cultural barrier, irrespective of the gender issues (Queensland Government c2002).

As highlighted in Nowra (2007), be it sexual abuse or another crime, is sometimes so ingrained in indigenous communities, that even to the victim, they sometimes do not recognise themselves as victims but accept it more as a norm within the community.  To have the victim acknowledge what has been done to them was wrong, without insinuating guilt on the part of the victim, is sometimes as difficult as getting an indigenous victim to ‘open up’ to an investigator.  The lack of education and openness about sexual abuse continually allows offenders to go undetected for decades, perhaps forever – all the while offending against more women and children in the community.

With sexual abuse comes ‘shame’ – a term that is prevalent when asking indigenous victims why the matter had not been reported earlier.  It is a relevant question to ask victims, particularly in light of a Longman Direction that may arise in court proceedings (Kebbell 2006; Supreme Court of Queensland 2005).  The term ‘shame’ (note that the term does not possess a past or present tense in Aboriginal English) can perhaps best be equated to ‘being ashamed’ – however the connotation in Aboriginal terms is perhaps more intense and can result in attempts or completion of suicide (Queensland Government c2002).  Investigators need to be cognisant of this issue, particularly given that the Aboriginal suicide rate is the highest of any group in Australian society (The Health and Welfare of Australia’s Aboriginal and Torres Strait Islander Peoples 2005).

Along with the concept of ‘shame’, it is not unusual for indigenous victims of sexual abuse to find they have no support within their family or community.  The family kinship system has the capacity to work favourably or with devastating effects – against the victim (Fryer-Smith 2002).  There are several influencing factors that may determine whether the victim has support, and this will largely determine whether the matter is reported, and if reported, whether the victim will be in a position to provide evidence in court.   If the offender is ‘family’ (which most offenders against indigenous victims are), how the offender is perceived in the family will have a bearing on whether the extended family supports the victim or not.  There is still a reluctance of some Elders within communities to have the ‘white police’ involved in abuse matters at all, and they may therefore not offer support to the victim (Healey 2007b).  

If the offender is from outside the family group, but comes from within the same community, it is a very real possibility that the reporting of abuse to police may instigate inter-family disturbances, to the point of communities rioting.  There may be physical assaults perpetrated against the victim by members of the family of the offender as means of ‘payback’.  It is not uncommon to see these further acts of violence upon the victim and against other family members as the impetus for the victim to withdraw their complaint to police (Moloney 2005).

The Aboriginal concept of time and distance, combined with the lack of formal education attained commensurate with urban Australia, means that investigators need to exhibit extraordinary care as to how these concepts are referred to in statements (Queensland Government c2002).  It is not uncommon for dates or days of the week to have a little meaning to indigenous people in rural and remote areas.  This makes it difficult for investigators to bring matters before court because of the westernised necessity for particularisation of times, dates and places when offences or events occurred.  Likewise, there is only minimal usage of distance by metric or imperial standards in indigenous communities.  During interviews, investigators need to avoid the suggestibility of measurements that the victim does not understand, as the response may be “yes” – without the victim having any real understanding of what they are implying (Powell 2000).

The way in which Australia, as a westernised society, detects, investigates and prosecutes crime is far removed to how the Aboriginal culture has historically dealt with crime.  For indigenous people in remote communities, an initial appearance in the court system is so vastly different from their day to day lifestyle.  The whole concept is deeply entrenched in formal English traditions of the adversarial system - which is particularly structured.  It is not hard to understand that an initial appearance in court in any capacity as an Indigenous Australian from a remote community, must feel completely foreign because of the formalities of court etiquette and the garments worn by the judiciary - in addition to the language and cultural barriers.  With the court operating within the confines of four walls, synthetic lighting and far removed from the informal and natural environment that most Indigenous Australians in rural and remote communities are used to - it is becomes clear why it can be a challenging task to achieve a successful prosecution where the victim and witnesses are Indigenous Australians (Eastwood 2003).

4.3 Type of Crime and Other Factors

As previously alluded to, sexual abuse is a very sensitive issue within indigenous communities.  Sexual abuse in any community irrespective of its geographic locality is sensitive, but in urban areas there appears to be an unfolding of more openness and frankness about the issue.  Education and support services have played an instrumental part in developing this culture, however it must be remembered that the same education and support services are virtually non-existent in rural and remote communities (Nowra 2007).  To this end, interviewing indigenous women and children as victims of sexual abuse is probably the most difficult and under-reported crime occurring in rural and remote communities.

Through legislative changes and a massive saturation of education from multiple government departments and agencies over a protracted period, domestic violence – whilst still at alarmingly high rates amongst the indigenous population in rural and remote Queensland – is at least being reported more than it ever has and police have the ability to investigate it.  To this end, there has been an evolution of indigenous victims of domestic violence being more willing and able to talk about incidents of domestic violence perpetrated against them.  This is not to say that all matters are being reported or that the whole story is being told, but the reporting of domestic violence is gradually gaining more acceptance within all communities (Queensland Department of Aboriginal and Torres Strait Island Policy and Development 2000).

In the observation of the author, property crime (including burglary and wilful damage) is predominantly reported in rural and remote communities by government departments.  The Aboriginal notion of ownership and kinship mean that property crime goes largely unreported, and as with abuse, is somewhat normalised in indigenous communities to the point that it seen as not necessarily legally wrong to take control of another’s possessions without permission (Queensland Government c2002).  This can sometimes be a confusing concept for investigators to understand that because someone takes something without permission or authority (which may normally be classed as stealing), does not mean that a crime has necessarily been committed.

Investigators also need to be mindful, that as with any event, the memory is susceptible to lapse as more time passes.  This, with all too much frequency, is escalated by the consumption of alcohol during or after the event in question by indigenous witnesses (Healy 2007a).  A version by an intoxicated witness is generally held not to be reliable, however sometimes an investigator will have no version at all if he or she waits for the witness to become sober.  It is far from best practice to interview intoxicated people; however it largely remains a judgement call by the investigator to weigh an intoxicated version of events against the likelihood of no version at all.

5.0

Overcoming Barriers
The single most important aspect to overcoming barriers in interviewing indigenous women and children as victims of crime is to firstly recognise that the barrier exists.  To proceed on in ignorance is guaranteed to produce a poor quality interview.  Once the barrier or problem is identified, steps can then be taken to rectify the situation, or bring about the best possible outcome in light of the circumstances.  Interviews of victims or suspects are rarely to perfection, as with evaluation of such interviews it becomes apparent that questions could perhaps have been posed differently or a different technique used.  It should be recognised while a particular type of barrier may be overcome with a certain strategy for one individual, it may not be a strategy that is useful for another individual.  To a large degree, it is a case of trial and error for the individual officer as to what works for him or her in the given situation.

5.1
Rapport Building
Rapport building is establishing a professional relationship with the victim. Rapport building is too often allocated fleeting coverage by investigators.  The importance of rapport building with indigenous women and children as victims cannot be underestimated (Faller 2007; Queensland Police Service 2007c).  There already exists an inherent lack of trust of bureaucracy (including police) because of the political nature of indigenous issues over the centuries.  To build rapport does not mean that the investigator has to become the best friend of the victim, rather a professional approach and relationship needs to be maintained in order for trust to be established (Powell 2000).

As to how to build rapport is as individual as the relationship itself.  The main aim is to find common ground with the victim about innocuous events (Queensland Police Service 2007c).  In indigenous communities this is quite often limited to things that are happening directly in the community such as sporting matches; rodeos or celebrations due to geographic isolation.  Rapport building need not be addressed and done with, within the first ten minutes of meeting with an indigenous victim of crime.  Particularly with matters of historical sexual abuse, it may take numerous meetings with an indigenous woman or child before the subject is even raised (Powell 2000).  This becomes difficult when the investigator is not based within the community and visits infrequently.

Ideally, like any small town, community members want to also see what kind of person the police officer is before being forthcoming with information.  For this reason, the investigator needs to engage with the community as a whole, at sporting and social functions, town meetings and in the school environment.  Being seen as part of the community allows for the building of trust between officers and potential victims or witnesses.

Whilst rapport building, the investigator will find that he or she picks up more on Aboriginal English and what is meant by certain terms when they are used in a variety of contexts, instead of trying to make sense of terminology when taking the statement and used in one context only (Powell 2000; Queensland Government c2002).  Likewise, this makes it easier to obtain a typewritten statement in a truer form when the investigator understands the language better.  Some acquisition of the local language will also assist when the investigator explains the police investigation and possible court process.  It is important that the witness understands within his or her own framework of reason, why he or she is being interviewed and what happens to that information, otherwise the witness is more likely to have negative dealings with the judicial process through a lack of understanding.

Rapport building with indigenous women and children affected by crime also forces an investigator to push the boundaries of his or her interpersonal skills.  Given the high rate of domestic violence in indigenous populations, issues such as low self-esteem and poor self-image are all too common when interacting with indigenous women (Supreme Court of Queensland 2005).  These issues act as barriers, and can only be overcome by the investigator willing to be versatile in his or her communication style to obtain the free-narrative style of response from the victim.  Questioning during interviews needs to be simplistic, clear and open to the victim to provide as much or as little information as they feel comfortable with (Queensland Government c2002).

5.2 Environment

The environment that the ‘first’ interview takes place is predominantly either at the scene of an incident or at a front counter of a police station (Queensland Police Service 2007a).  Interviewing victims at the scene, depending on the nature of what has occurred, can be inherently traumatic, noisy, and hostile.  The quality of the information obtained is invariably going to be poor given the combination of barriers to communicating, but should be of sufficient basis for police to determine the direction they need to take with the investigation.  

Whilst every situation is going to be different, investigators need to be mindful of simple strategies to consider in each circumstance when attempting to interview indigenous witnesses at the scene.  With officer safety in mind, it may be beneficial to request the victim to move to another area within the house or yard – perhaps even sit in a car (Queensland Police Service 2007a).  It is also common for indigenous people to be sitting on the ground, and it may be appropriate for the officer to sit down with them.

Based on anecdotal experience, the front counter of a police station can be a daunting place to be for a woman or child in an indigenous community.  There is a significant stigma attached to being at the police station, particularly outside of normal business hours.  The lack of privacy and the structured, clinical environment are also not conducive to effective interviewing.  Investigators should consider making the victim feel more comfortable by taking him or her to another area – perhaps to a courtyard type of area or sit down under a tree (being mindful of gender issues and public perception).

When conducting ‘second’ interviews – which are almost always at the police station for access to computers and adequate recording equipment – poor acoustics can multiply language and cultural barriers.  Victims of crime do not usually speak loudly, and quite often there is minimal – if any – eye contact, so misinterpretations and being unable to hear the victim is not uncommon (Cooke 2002; Queensland Government c2002).  This is particularly evident when children are being recorded on audiotape.  A great interview will be of little value in court if it cannot be heard or words distinguished. 

Whilst the structure of each police station is markedly different, there are some alternative ideas that investigators should consider when obtaining the ‘second’ interview to break down the barriers.  Where available, the use of laptop computers in the field may be appropriate.  The downside to this is that very few stations are resourced with portable printers for an immediate signing of statements.  Some officers use their official police notebooks and diaries to obtain handwritten statements, with the witness signing each page and an adhesive label with a ‘Justices Act Acknowledgement’ at the end of the statement to make it admissible in court (Evidence Act 1977; Justices Act 1886).  However this method has the distinct disadvantage of not being able to be modified as necessary where the witness requests a change in their statement.  Another alternative is for the officer to carry an electronic storage device with a statement pro-forma so that a statement can be obtained from any location where there is already a personal computer or laptop.  This is perhaps more directed at a location such as the hospital – when the victim is required to be confined for medical treatment.  Based on personal observation, very few indigenous households in rural and remote areas of Queensland have personal computers or laptops at their residence.

5.3 Interview Methodology

As discussed earlier, the PEACE and ICARE models for interviewing are used by Queensland police officers.  Both the PEACE and ICARE model emphasize the need to obtain an account of the event in as much detail as possible, and then break down each relevant segment to ascertain more information (Queensland Police Service 2007b; c).  The theory is that in doing so, the person will recall more and more detail each time until a comprehensive picture can be drawn of the event.  These techniques rely heavily on the ability of the interviewee to engage in ‘free recall’ – or the ability of the person to continue talking and completely exhaust their memory until there is nothing left to say. 

The problem with ‘free recall’ when interviewing indigenous people from rural and remote areas, is that quite often silence and non-verbal communication is as much a part of the story as what is being said (Queensland Government c2002).  To encourage free recall, two common phrases within PEACE and ICARE interviews are, “tell me about…” and “…and then what happen?”  This invariably yields more detailed responses from victims of a formally educated background and urban area.

It is not uncommon when using the two types of phraseology for the indigenous victim to repeat the same information again with little or no new information.  Indeed, sometimes this technique can become very frustrating to the victim because he or she thinks that you do not understand what they are saying the first time around.  What may be required is for the victim to understand exactly what information it is that the interviewer is trying to obtain.  It may mean that the question is specifically ‘framed’ to yield a result.  For example: 

Suggested form free narrative drawing on ICARE and PEACE Models:

 Tell me everything you can about the car?
Using the same idea, but framed differently:

I want to know everything about this car, how could I tell the difference between this car and any other car in town?

The second means of phrasing the question about the car may require more questions like “What else is different about it?”  The suggested form for the free narrative is likely to get a one-word response of perhaps the colour or the make, and further questioning will be required.  The second phrase also allows the interviewee to draw comparisons to things that they have seen.

As highlighted earlier, standard practice when interviewing adult indigenous women as victims of crime means the questioning is recorded in a typewritten statement format.  Given that this method has deficiencies (particularly with the interviewer’s interpretation); perhaps consideration should be given to the use of audio (and perhaps video) recording of indigenous adult victims who also fall within the Police Powers and Responsibilities Act (2000) ambit of ‘disadvantaged’.  There is nothing that exclusively prohibits this practice, however section 110A of the Justices Act (1886) is applicable where the ‘statement’ is intended to be relied upon in lieu of giving oral evidence at a committal proceeding.  This would mean that the witness would be required to provide full evidence in chief at the committal hearing stage.  The only benefit, as it currently stands, by the audio recording of adult witness statements is the compliance with section 590AH of the Criminal Code – being the duty of disclosure of information that the prosecution intends to rely on.  An adult witness may be declared a ‘special witness’ under section 21 of the Evidence Act (1977), however in the author’s experience, the special witness provisions are not used to greatest effect with adult indigenous witnesses.  Irrespective of the format of the statement, defence counsel still has the right to seek full evidence from the witness at court.

6.0

Conclusion

This paper provided a brief background concerning issues affecting Indigenous Australians in terms of substance abuse, health and education in Queensland.  It was identified that Indigenous Australians more likely to be grossly over-represented in the jails and are significantly more likely to suffer from health ailments than their non-indigenous counterparts.  A contributing factor to both of these statistics is the use of alcohol, irrespective of the Alcohol Management Plans that have been implemented in DOGIT communities in Queensland.  Alcohol also has a strong correlation to the commission of crime and affects the ability of witnesses to recall events and provide reliable testimony.  

As part of the fundamental and basic police investigation, police generally interview witnesses at least twice – generally either at the scene or front counter of the police station, and then more formally when taking a typewritten statement using the PEACE or ICARE Model depending on the age of the victim.  Other barriers such as noise and the environment were mentioned, but specifically three main barriers were elaborated on – language, culture and the type of crime.  It was highlighted that there are often misinterpretations of Aboriginal English by police and the courts, mainly due to a lack of understanding and a lack of qualified interpreters. 

Sexual abuse is recognised as a difficult crime to investigate because of the concept of ‘women’s business’ and ‘shame’ attached to such crimes.  Additionally, such sensitive matters have repercussions for the victim and family of the victim if reported to police, and may result in further violence being perpetrated against the victim or their family.  Sometimes sexual abuse can be normalised to such a degree in a community that it can be difficult to get the victim to recognise that a crime has been committed against them.

The main way in which barriers to effective interviewing of indigenous witnesses can be overcome initially stem from the investigator participating in rapport building on a number of levels within the community.  Secondly, the investigator needs to be cognisant of the interview strategy that he or she applies, in order to gain the most valuable information from the witness - bearing in mind that closed questions are likely incur affirmative responses from indigenous witnesses.

The current legislation, specifically the Evidence Act (1977) and the Justices Act (1886) are not conducive to allowing the most accurate form of a statement to be admissible in the higher courts – that being a statement that is recorded by electronic means.  The Police Powers and Responsibilities Act (2000) accommodate the rights and fairness of the indigenous suspect, however there is not the application and flexibility of legislation to accommodate disadvantaged indigenous victims over the age of 16 in all instances.

7.0

Recommendations

The following are general recommendations that are generated as a result of experience of the author and the issues that have been raised during this paper.  No research, at this stage, has been undertaken to provide financial costs associated with the recommendations.

(a) Law Reform – it is essential that the process for gathering evidence be made more user-friendly to disadvantaged Indigenous Australian witnesses where it is clear that there are language and cultural barriers.  It is proposed that consideration should be given to amending the Justices Act (1886) to allow audio and visual statements to be taken and tended as evidence in committal proceedings – as per section 110A of the Justices Act currently allows for typewritten statements.

(b)
Further Research – at the outset it was acknowledged that no empirical research was undertaken for this paper.  It is recommended that there be some avenue for further research specific to the interviewing of indigenous witnesses.  The practitioners in the field have long been recommending law reform for indigenous victims of crime, but it appears there has been little movement toward it.

 (c)
Training – police require specialist (and area specific) training as a prerequisite where they are intending to work in a community with a significant indigenous population.  Police need some understanding of local vocabulary and differing interview techniques when engaging with indigenous witnesses or victims of crime.

The current ICARE course can be further enhanced with more emphasis on interviewing indigenous victims where the participants are more likely to be able to apply this knowledge.  For example, if course participants are grouped together from areas such as Townsville, Mount Isa and Cairns (higher indigenous population per capita than other areas) – then this course could focus in more detail on indigenous interviewing techniques.

(d)
Orientation – Apart from a recent detailed training from the QPS Cultural Advisory Unit, police need a structured orientation to individual rural and remote localities (not just the station), including meeting the Elders within the community and locating resources including other government and non-government agencies.

(e) 
Community Involvement – as noted in ‘rapport building’, it is vital that police are seen as an active part of the community in which they live in rural and remote areas of Queensland.  Police should be actively encouraged, irrespective of rank, to engage with community through sporting and social events.

(f)
Gender Response – when dealing with sexual crimes against indigenous women, it should be a priority that the same gender investigates the matter given the nature of ‘women’s business’ in some communities.

(g)
Physical Resources –  as technology progresses, police officers have wider access to laptop computers, digital recording and electronic storage devices that can be used in places other than a police station to record statements and should be encouraged to so where appropriate.
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Appendix A

93A Statement made before proceeding by child or intellectually impaired person

(1) In any proceeding where direct oral evidence of a fact would be admissible, any statement tending to establish that fact, contained in a document, shall, subject to this part, be admissible as evidence of that fact if--

(a) the maker of the statement was a child or an intellectually impaired person at the time of making the statement and had personal knowledge of the matters dealt with by the statement; and

(b) the maker of the statement is available to give evidence in the proceeding.

(2) If a statement mentioned in subsection (1) (the main statement) is admissible, a related statement is also admissible as evidence if the maker of the related statement is available to give evidence in the proceeding.

(2A) A related statement is a statement--

(a) made by someone to the maker of the main statement, in response to which the main statement was made; and

(b) contained in the document containing the main statement.

(2B) Subsection (2) is subject to this part.

(3) Where the statement of a person is admitted as evidence in any proceeding pursuant to subsection (1) or (2), the party tendering the statement shall, if required to do so by any other party to the proceeding, call as a witness the person whose statement is so admitted and the person who recorded the statement.

(3A) For a committal proceeding for a relevant offence, subsections (1)(b) and (3) do not apply to the person who made the statement if the person is an affected child.

Note--

For the taking of an affected child’s evidence for a committal proceeding for a relevant offence, see part 2, division 4A, subdivision 2.

(4) In the application of subsection (3) to a criminal proceeding--

party means the prosecution or the person charged in the proceeding.

(5) In this section--

affected child see section 21AC.

child, in relation to a person who made a statement under subsection (1), means--

(a) a person who was under 16 years when the statement was made, whether or not the person is under 16 years at the time of the proceeding; or

(b) a person who was 16 or 17 years when the statement was made and who, at the time of the proceeding, is a special witness.

relevant offence see section 21AC.

